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Court of Appeals of the District of Columbia 


Xo. 4752. I 

I 

Solomon Nathan Chesevoir, Plaintiff in Error, 

vs. ! 

I 

j 

District of Columbia I 


1 jMcMahon Judge. | 

In the Police Court of the District of Columbia, 

June Term, 1927. 

' I 

No. 77430. 

District of Columbia I 

i 

VS. I 

i 

Solomon Nathan Chesevoir. I 

i 

I 

I 

Information for Revoked Permit. i 

I 

Be it remembered, That in the Police Court of the District 
of Columbia, at the City of Washington, in the said District, 
at the times hereinafter mentioned, the following papers 
were filed and proceedings had in the above entitled cause, 
to wit: I 

i 

I 

I 

i 

June 7,1927. Information filed. I 

Plea Not Guilty. Jury Trial Demanded. 
Nov. 17,1927. Verdict Guilty. i 

Notice given of intention to file mbtion for 
new trial. | 

Nov. 21,1927. Motion for new trial filed. I 

Dec. 13,1927. Motion for new trial overruled. ■ 

• 

1—4752a i 







2 S. N. CHESEVOIR VS. DISTRICT OF COLUMBIA. 

Dec. 17,1927. Sentence to be committed to the Washington 

Asylum and Jail for the term of Sixty 
Days. 

Notice given of intention of applying to 
Court of Appeals for a Writ of Error. 

Recognizance in the sum of $500 Entered 
into on writ of error to Court of Appeals 
D. C. upon the Condition that in the event of 
the denial of the application for a writ of 
error, the defendant will, within five days 
next after the expiration of ten days appear 
in Police Court and abide by and perform 
its judgment and that in the event of the 
granting of such writ of error, the defendant 
will appear in the Court of Appeals of the 
District of Columbia and abide by and per¬ 
form its juderment in the premises. 

M. S. KRONHEIM, 

Surety, 

Dec. 21,1927. Bill of Exceptions Submitted. 

Dec. 23,1927. Time for signing Bill of P^xceptions extended 

to 1-6-28. 

Jan. 6,1928. Time for signing Bill of Phxceptions extended 

to 1-18-28. 

“ 18,1928. Time for signing Bill of Exceptions extended 

to 1-30-28. 

“ 30,1928. Time for sigiing Bill of Exceptions extended 

to 2-10-28. 

Feb. 10,1928. Time for signing Bill of Exceptions extended 

to 2-23-28. 

“ 23,1928. Time for signing Bill of Exceptions extended 

to 3-6-28. 

Mar. 6,1928. Time for signing Bill of Exceptions extended 

to 3-17-28. 

“ 17,1928. Time for signing Bill of Exceptions extended 

to 3-29-28. 

Mar. 29,1928. Time for signing Bill of Exceptions extended 

to 4-10-28. 

Apr. 2,1928. Bill of Exceptions settled signed sealed and 

filed. 

“ 21,1928. Writ of Error received from Court of Ap¬ 

peals. 
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Apr. 27,1928. Copy of record and proceedings in; this case 

together with Writ of Error transmitted 
to Court of Appeals in obedienqe to said 
Writ. I 

‘‘ 26,1928. Assignment of error filed. I 

“ “ ‘‘ Designation of record tiled. 1 

2 In the Police Court of the District of Columbia, 

June Term, A. D. 1927. j 

i 

The District of Columbia, ss: I 

! 

Francis H. Stephens, Esq., Corporation Counsel, iby Frank 
W. Madigan, Richmond B. Keech, Paul J. Sedgwick, Walter 
L. Fowler, Assistant Corporation Counsel, who for the Dis¬ 
trict of Columbia prosecutes in this behalf in his proper 
person, comes here into Court, and causes the Cqurt to be 
informed, and complains that Solomon Nathan Ghesevoir, 
late of the District of Columbia aforesaid, on the 6th day of 
June, in the year A. D. nineteen hundred and twenty-seven, 
in the District of Columbia aforesaid, and on L Street north¬ 
west, did then and there operate a certain motor vehicle 
and during the period for which his operator’s permit to 
drive a motor vehicle in the District of Columbia had been 
revoked and suspended by the Director of Traffic^ said op¬ 
erator’s permit having been revoked and suspended on the 
6th day of June, nineteen hundred and twenty five, said 
permit not having been restored, contrary to and jin viola¬ 
tion of an Act of Congress in such case made and provided, 
and constituting a law of the District of Columbia. 

(Signed) FRANCIS H. STEPHEN'S, 

Corporation Counsel, 
By FRANK W. MADIGAN, i 

Assista^it Corporation Counsel. 

! 

i 

Personally appeared G. C. Deyoe this 7th day ;of June, 
A. D. 1927, and made oath before me that the facts set 
forth in the foregoing information are true, and those stated 
upon information received he believes to be true.! 


[Seal Police Court, District of Columbia.] | 

(Signed) C. H. DRISCOLL, I 

Deputy Clerk Police Court ^of 

the District of Columbia. 


1 

i 
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S. X. GHESEVOIR VS. DISTRICT OF COLUMBIA. 


3 [Endorsed:] McMahon, Judge. Col. Bond. Xo. 

77430. Information. Traffic. District of Columbia vs. 
Solomon Nathan Chesevoir, Alexandria, Va. (606 H. X. W.). 

Revoked Permit. Notified to appear in Court at-, 

-. Attorney: Emerson. Revoked permit. P. X. G., 

J. T. D. Witnesses: G. C. Deyoe, W. H. Schultz, Officer. 
Filed Jun. 7, 1927. F. A. Sebring, Clerk of Police Court, 
D. C. 9 23 27, cont. to 10/7 '27. 10 7 27, cont. to 11/17 27. 
6. 11/17/27, Verdict, Guilty. 11/17/ 27, Notice given of in¬ 
tention to file motion for new trial. 11 17 *27, cont. to 
11/23/27. Nov, 21, 1927, 2^1otion for new Trial filed. 11/ 
23/27, cont. to 11 26/27. 11/26 27, cont. to 11/30/27. 

11/30/27, cont. to 11/31/27. 12/2 27, cont. to 12/5 27. 

Dec. 10, 1927, cont. 12/13/27, 10 A. ^^l. Dec. 13, 1927, Mo¬ 
tion for new Trial Overruled. See inside. December 17th, 

1927, Sentence, 60 Days. Dec. ^17, 1927, Notice given of in¬ 
tention of applying to tlie Court of Appeals for a writ of 
error, defendant to give Bond. Recognizance in the sum 
of $500.00 Entered into on writ of error to Court of Ap¬ 
peals D. (\ upon the Condition that in the event of the 
denial of the application for a writ of error, the defendant 
will, within five days next after the expiration of ten days 
appear in Police Court and abide by a?ul perform its judg¬ 
ment and that iii the event of the granting of such writ of 
error, the defendant will appear in the Court of Appeals 
of the District of Columbia and abide by and perform its 
judgment in the premises. M. S. Kronheim, Surety. Dec. 
21, 1927, Bill of Exceptions Submitted. Dec. 23, 1927, Time 
for signing bill of Excei)tions extended to Jan. 6th, 1928. 
Jan. 6th, 1928, Time for signing bill of Exceptions extended 
to Jan. 18th, 1928. Jan. 18th, 1928, Time for signing Bill 
of Exceptions extended to Jan. 30th, 1928. Jan. 30th, 1928, 
Time of signing bill of excei)tions extended to P^eb. 10th, 

1928. P''eb. 10th, 1928, Time for signing bill of exceptions 
extended to P\*b. 23, 1928. P^eb. 23, 1928, Time of signing 
bill of exceptions extended to March 6th, 1928. ^larch 6th, 
1928, Time for signing bill of exceptions extended to ^lar. 
17th, 1928. ]^larch 17th, 1928, Time for signing ])ill of Ex¬ 
ceptions extended to March 29th, 1928. March 29th, 1928, 
Time for signing bill of exceptions extended to April 10, 
1928. April 2nd, 1928, Bill of exceptions Settled, Signed, 
Sealed and Filed. ^ April 21st, 1928, Writ of Error received 
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I 

from Court of Appeals. April 26, 1928, Assignment of 
Errors filed. Designation of record filed. April 127", 1928, 
copy of record and proceedings in this case, together with 
writ of error, transmitted to Court of Appeals iiij obedience 

to said writ. j 

; 

i 

1 

I 

4 In the Police Court of the District of Columbia. 

! 

No. 77430. 

I 

i 

i 

I 

District of Columbia 

I 

vs. I 

i 

1 

Solomon Nathan Chesivoik, Defendant] 

i 

1 

I 

Motion for a Neiv Trial. i 

I 

Now comes the defendant, by his attorney, and hereby 
moves the Court to set aside the verdict of the juryireturned 
herein and grant him a new trial, for that; | 

1. The verdict is contrarv to law. 

2. The verdict is contrary to the weight of the pvidence. 

3. The Court erred in the admission of testimonv over 

the objection and exception of the defendant. : 

4. The Court erred in refusing to direct a verdict of not 
guiltv at the conclusion of the Government’s case] 

5. Tlie Court erred in its instructions to the Jiirv. 

6‘- And for other reasons. I 

i 

BERTRAND EMERSON, Jf, 

Atforneij for Defendant. 

\ 

5 [Endorsed:] In the Police Court of the iDistrict 
of Columbia. No. 77430. District of Columbia vs. 

Solomon Nathan Chesivoir. Motion for a new trial. Ber¬ 
trand Emerson, Jr., Attorney and Counsellor at Baw, 406 
Fifth Street Northwest, Washington D. C. Filed Nov. 21, 
1927. F. A. Sebring, Clerk of Police Court, D. C. I 


I 
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6 In the Police Court of the District of Columbia. 

Xo. 77430. 

District of Columbia 

• * 

vs. 

Solomon Nathan Chesevoir. 

Assignments of Error. 

Now comes the defendant, by his counsel, and files the fol¬ 
lowing assignments of error: 

1. The Court erred in receiving in evidence carbon copy 
of notice of revocation of permit without being properly 
identilied. 

2. The Court erred in refusing to permit counsel for de¬ 
fendant to cross-examine witness Devoe as to what occurred 
during the time of the commission of alleged offense fully. 

3. The Court erred in interrupting counsel for defend¬ 
ant during argument and stating to jury that it was not 
necessary for the prosecution to prove that at the time of 
the commission of alleged offense permit of defendant had 
not been restored. 

4. The Court erred in refusing to direct a verdict of not 
guiltv. 

5. The Court erred in charging the jury that it was not 
necessary for the prosecution to prove that at the time of 
the commission of alleged otfense the permit of defendant 
to drive had not been restored. 

(Signed) BERTRAND EMERSON, Jr., 

Attorney for Defendant. 

7 [Endorsed:] No. 77430. United States, vs. Solo¬ 
mon N. Chesevoir. Assignment of Errors. Bertrand 

Emerson, Jr., Attorney and Counsellor at Law, 406 Fifth 
St. Northwest, Washington, D. C. Filed April 26, 1928. 
F. A. Sebring, Clerk Police Court, D. C. 
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I 

I 

i 

8 In the Police Court of the District of Columbia. 

No. 77430. 

i 

I 

District of Columbia i 


Solomon Nathan Chesevoir. , 

I • 

( 

I 

Bill of Exceptions. ! 

I 

Be it remembered that this case came on tb be heard 
on Thursday, November 17, 1927, before Judgb McMahon 
and a j^iry, in the Police Court of the District of Columbia; 
the District of Columbia being represented by iElwood H. 
Seal, Assistant Corporation Counsel in and for |he District 
of Columbia; and the defendant, Solomon Natjiian Chese¬ 
voir, by Bertrand Emerson, Jr., Joseph D. Kelly, and 
Mvron Ehrlich. 

Whereupon, to maintain the issues on its part joined, 
the Gov^ernment offered the following testimony; 

1 

Hubert H. Hoke, a member of the Metropolitan Police 
Department, testified that he was assigned to the Eecord 
Department of the Traffic Bureau and had access to the 
official records of the Traffic Director; that he had searched 
the records of the Traffic Bureau for one Solomon Nathan 
Chesevoir, and had that record with him. Said record was 
thereupon offered in evidence. Whereupon counsel for the 
defendant was permitted to cross-examine the wit- 
9 ness, who, on such examination, testified that he looks 
after the making of records of entries on' the dock¬ 
ets of the Police Court, but he has charge of tlie records 
brought from the Director of Traffic’s office to the Court, 
acts as a messenger for these records and testifids and that 
he has access to the records of the Director of Traffic’s office 
at any time and that the paper exhibited to him on the 
witness stand is an official record from the Directbr of Traf¬ 
fic’s office; that it is a part of his duties to search the files 
of the office of the Director of Traffic. Whereupon counsel 
for the defendant objected to the reception in eiddence of 
the paper, on the ground that there was nothing on the 
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l)aper to show its official character and that it was a carbon 
copy; which objection was over-ruled, exception noted and 
notice i;-iven of intention of applying to the Court of Ap¬ 
peals for a AVrit of Error. The paper referred to is as 
follows: 

‘duly 12, 1926.” 

“Order: Under authority of Section 13a of the Act of 
Congress, 2^Iarch 3, 1925, permit Xo. 95959, heretofore is¬ 
sued to Xathan Chesevoir to operate a motor vehicle in 
the District of Columbia, is hereby revoked, the Clerk of 
the Police Court', of tlie District of Columbia having certi- 
tied that the said Chesevoir had been convicted in that 
Court on the 6th dav of June, 1925, for speeding. 

M. 0. ELDRIDGE, 
Director of Traffic. 


AVhereupon, to maintain the issues on its ])art joined, 
the Government called as a witness. Perry A. Deneall, a 
member of the Metropolitan Police Force. Witness 
10 was thereupon shown the paper theretofore identi¬ 
fied by the witness Hubert H. Hoke, being the Order 


of July 12, 1926, and asked if he ever saw it; counsel there¬ 


upon objected to the (question as being incompetent, irreve- 


lant and immaterial, as to whether or not he liad ever seen 


a copy, on tile ground that the issue in the case was whether 
or not he had seen the original of said ])aper; which objec¬ 
tion was over-ruled, and exception duly noted to the action 
of the Court. Whereupon witness stated that he had seen 
a co|)y of the ])ai)er exhibited to him: that he recognizes 
the defendant: that he had served a copy of the notice 
shown him on the defendant over a year ago, the exact date 
he could not say, but it was around about July 15, 1926, at 
219 L Street, and that it was in the afternoon. On cross- 
examination witness testified that he couldirt say the exact 
time he served the defendant: that he couldn't sav exactlv 
what month it was; that an order similar to the one exhib¬ 
ited to witness was read to the defendant; that the order 
said that defendant's permit had been hereby revoked by 
Mr. Eldridge; witness does not remember the contents of 
the particular paper he served on the defendant; On re¬ 
direct examination the hereinbefore mentioned Order of 
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July 12,1926, was again exhibited to witness wlio was asked 
if a signature appearing thereon was h^s signature 

11 and the witness answered that it was Officer Frame’s 
signature and that Officer Fraine was ^vith witness 

at the time he served tlie notice on the defendant. 

I 

Whereupon, to further maintain the issues ion its part 
joined, the District of Columbia called as a witness George 
C. Deyoe, a member of the ^Metropolitan Police Depart¬ 
ment, who testified that on the 6th day of Juiie, 1927, he 
saw the defendant at 4th and Central Avenue, E., in this 
city, at about nine o’clock, p. m.; that witnessl and Officer 
Shultz were parked there; that the defendant, driving a 
Cadillac touring car, came West out of Central Avenue 
and turned South on 4th Street, X. E.; witness could see 
that this Cadillac car was heavily loaded witlj boxes and 
witness could see the boxes through the black,glass; that 
witness and Officer Shultz started after the Cadillac car 
which turned East to Channing Street, to Thirdi Street, and 
across Rhode Island Avenue to T Street, next street South 
of Rhode Island Avenue, thence West to Seejond Street, 
South on Second Street to R Street, West oji R Street 
to Eckington Place to Florida Avenue; that ht this time 
the Cadillac car was making around fortv to fiftv-five miles 
per hour; that the Cadillac car then turned East! on Florida 
Avenue to Fourth Street, X. E., thencC South on 

12 Fourth Street to E Street, thence West dii E Street 
to Union Station Plaza where the Cadillac car ran 

over a platform; thence South on Delaware Ayenue to C 
Street and took down on the wrong side of a street car 
that was coming East; thence down C Street !to Indiana 
Avenue to Fourth Street; X. W.: thence Xorth on 4th 
Street, X. W., to L Street; thence East on L Street to be¬ 
tween First Street and Xew Jersey Avenue, whejre the (Cad¬ 
illac slowed up and stopped and defendant was placed under 
arrest. On cross-examination witness was asked if he told 
the jury everything that occurred, which question was 
objected to, objection sustained l)y the (C’ourt, 'and excep¬ 
tion noted bv counsel for defendant. i 

* , 1 
Thereupon the following occurred: I 


I 
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Mr. Emerson: 

Tell the jury what, if anything, occurred, so far as 
“firing a revolver is concerned?” 

“Mr. Seal: I object to that. If he wants to know what 
‘ ‘ occurred- 

“The Court: Objection sustained. 

“Mr. Emerson: It is admissible as being part of the res 
“gestas. 

“The Court: Ask a specific question: ‘were there any 
“shots fired from the time vou first saw the automobile 
“until the time the car came to a stop? ’ 

“Mr. Seal: Objection, as being irrelevant and immate- 
“rial as to whether any shots were fired. 

13 “The Court: Sustain the objection. 

“Mr. Emerson: Note an exception, if Your Honor 
“please, and give notice of my intention to apply to the 
“Court of Appeals for Writ of Error.” 

Whereupon counsel for the prosecution rested its case, 
and counsel for defendant stated that thev rested the case 
of the defendant. 

Thereupon counsel for the prosecution began its opening 
statement, and in reply thereto Mr. Kelly argued the case 
on behalf of the defendant. During the argument of coun¬ 
sel for the defendant, the following occurred: 

“Mr. Kelly: One of the essential things we rely upon 
“is the charge, which I will read to you: 

“ ‘That Solomon Nathan Chesevoir, on L Street, on the 
6th day of June, 1927, in the District of Columbia, did then 
and there operate a certain motor vehicle during the period 
for which his operator’s permit to drive a motor vehicle 
in the District! of Columbia had been revoked, and sus¬ 
pended, by the Director of Traffic, the said operator’s per¬ 
mit having been revoked and suspended on the 6th day of 
June, 1925, said permit not having been restored.’ 

“Now, gentlemen, is there a line of testimony in this entire 
“case which shows that this man’s permit had not been 
“restored? The only testimony is that one of the Officers 
“got on the stand and said he was in charge of some rec- 
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‘^ords at the office of the Director of Traffic,; and brought 
‘S’arious documents which His Honor has allowed in evi- 
‘‘dence. On one of those papers was an authority for 
‘^the revocation of a permit. The Officer who served 

14 ^^that particular document on him app^red here in 
‘‘Court and told you gentlemen that he could not 

“edentify that document as the one served on him. Now, 
“you gentlemen must find from the evidence in the case— 
“and His Honor will instruct vou—that there;is no burden 
“on the defendant to prove his innocence in lany criminal 
“case; and in the charge, as set out, that his permit was 
“revoked and had not been restored, where jean you find 
“the evidence to sustain that charge—that his permit has 
“not been restored? There is no proof that his permit 
“has not been restored? The only evidence is! that his per- 
“mit was revoked, if you believe the testimony of the Of- 
“ficer; but there is no line of testimony to show that the 
“permit had not been restored. You gentlemen said that 
“vou would trv this case on the evidence as vou heard it, 
“and on the law as His Honor will instruct you, and I must 
“respectfully submit to you that the only verdict you can 
“bring in will be one of ‘not guilty,’ in that!the Govern- 
“ment has failed to prove its case.” i 

Whereupon counsel was interrupted by the Court, and 
told by the Court that he would not so instruct the jury, 
that thev had to find anv such evidence in the case; to which 
statement of the Court counsel for defendant noted an ex- 

I 

ception. 

15 Whereupon the following occurred: j 
“Thereupon counsel approached the Bench, when 

“the following conference took place betweefi Court and 
“counsel: i 

“Mr. Kelly: Will Your Honor instruct the 'jury that it 
“is the duty of the Government to prove that! the defend- 
“ant’s permit had not been restored? 

“The Court: It is not necessary for the Government to 
“do that. If thev find bevond a reasonable doubt that he 
“was operating a car without a permit at that time, they 
“should bring in a verdict. 

“Mr. Kelly: We take exception to that. I 
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Emerson; IVe made a motion for a directed verdict, 
“and take an exception. 

“The ('oiirt: The Court would like the record to show 
“that this motion for a directed verdict comes after the 
“case has l)een arirued by the Corj)oration Counsel, and 
“after counsel for defendant has arirued before the jury, 
“and counsel for the District has closed his ar»Timent. 

“Mr. Kellv: It was onlv after counsel for defendant had 
“argued to the jury that the |)articular ])roposition of the 
“negative averment came up. AVe object to the Judge's 
“ruling tliat he will not instruct the jury that it is 
16 “the duty of the Government to ];rove that the de- 
“feiidant's permit had not been restored. 

“The (’ourt: I would like the record to show that when 
“both sides had closed the case, and before argunnmt to the 
“jury, no prayers or instructions were requested by either 
“side, and it was after counsel for defendant had argued 
“to the jury that it was necessary for the Government to 
“j)rove ])eyond a reasonable doul)t that the ])ermit, even 
“if i-evoked, had not been restored—at that ])oint of coun- 
“seCs aricunicnt the (’ourt stated that he would not instruct 
“the jury that it was necessary for the Government to 
“prove that the {?eiTnit —if it had been revoked—had not 
been restored. 

“Mr. Kelly: Th,e Goverimuait has fail(‘d to lu'ove that the 
“j)ei-mit had not been restoretl to the defendant at the time 
“he was arrested and charg(‘d with tin* violation of operat¬ 
ing after r(‘Vocation of ])ermit.*' 


^ k I 


Whereupon the ])residing Judge charged the jury that the 
issue in the case was: had the o})erator's permit of the de¬ 
fendant l)een revoked prior to this date of the 6tli day of 
Jur.o, 11)27, at which time he was alleged to have l)een o]>- 
erating the car in, the Dis-trict of Columbia; that “if you 
“believe beyond a reasonable doubt, from the evidence 
“which you have lalready heai'd in this case, that the op- 
“erator's permit of the defendant in this case had 
17 “been revoked prior to the Gth day of June, 1927, 
“then it would be your duty to ])i-ing in a verdict of 
“guiltv. Now, the revocation which has been read to vou, 
“if you believe it, remains in force and effect, as far as this 
“case is concerned, and his permit was revoked. Xow, is 
“there anv other evidence in this case which establishes to 
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i i 


vonr satisfaction the fact that it had beeh restored? 


4 i * 


‘‘If tile Government establishes to your satisfaction, be- 
“yond a reasonable doubt, that, jirior to the 16th day of 
“June, 1927, his permit had been revoked, then it remains 
“revoked until there is some evidence to showt you it has 
“been restored,’' | 

I 

] 

Tlie Court, later on in its charge, stated: | 

“But if his jiermit had been revoked, and he ivas driving 

“the car on this date, and vou are satisfied of jthis bevond 

“a reasonable doubt, then you must bring in a verdict of 

“a-uiltvC’ I 

' * > . ' 

Specific excejition was taken-as well to the chjarge of the 

C'ourt that, if those two elements were established, then 

they should convict, unless they found some evidence in the 

case that the revocation of the order no longer existed. 

I 

The Court, in the presence of the jury, stated! that coun¬ 
sel knew there was a negative averment in the information, 
which charged that the permit had been revoked and 
18 had not been restored; and that the chairge of the 
('ourt to the jury was that it was not necessary for 
the Government to prove a negative averment i alleged in 
the information, but that that was a matter of defense; to 
which statement of the Court exceiTion was notejd by coun¬ 
sel for defendant. i 

t 

IVhereupon the jury retired to consider of its vbrdict, and 
later returned a verdict of “guilty.” j 

Thereafter counsel for defendant filed a motion for a new 
trial, on the ground, among others, that the verdict of the 
jury was not supported by the evidence in the case, which 
said motion was over-ruled, and exce])tion to the action of 

the ('’ourt dulv taken bv counsel for defendant. i 

• • ! 

Thereupon, on Saturday, December 17, 1927, Gie Court 
sentenced the defendant to serve a term of 60 days in Jail. 

And the defendant now tenders this, his bill of Exceptions, 
which he prays may be signed, sealed, enrolled and made a 
})art of the record in this case, this 2nd day of April, 1928, 
nunc pro tunc, which is accordingly done. ! 

Given under my hand and seal the day and ybar afore¬ 
said. 

JOHN P. McMAHON, 

Judge. 
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19 [Endorsed:] Original. In the Police Court of the 
District of Columbia. Xo. 77,430. District of Co¬ 
lumbia vs. Solomon Nathan Chesevoir, Defendant. Bill of 
exceptions submitted Dec. 21, 1927. April 2, 1928, bill of 
exceptions settled, signed, sealed & filed. Bertrand Emer¬ 
son, Jr., Attorney and Counsellor at Law, 406 Fifth Street 
Northwest, Washington, D. C. 

20 Recognizance. 

In the Police Court of the District of Columbia, the 17 day 

of Dec., A. D. 1927. 

The District of Columbia 
vs. 

Solomon N. Chesevoir. 

On Writ of Error to the Court of Appeals of the District 

of Columbia. 

The defendant and ^I. S. Kronheim, surety, acknowledge 
themselves to be indebted to the United States, District of 
Columbia, in the sum of Five hundred dollars, lawful money 
of the United States, to be levied of their and each of their 
goods and chattels, land and tenements, upon condition, 
nevertheless, that whereas the said defendant was on the 
17 day of Dec. 1927, convicted in the Police Court of the 
District of Columbia of Revoked Permit, and it was there¬ 
upon adjudged by said Court that said defendant pay a 
fine of — Dollars, and, in default to be committed to the 
Washington Asvlum and Jail for the term of Sixtv davs; 
and whereas the said defendant has taken exceptions to the 
rulings of the Court upon matters of law in said trial and 
having given notice in open court of his intention to apply 
for a writ of error to a justice of the Court of Appeals of 
the District of Columbia: Now, therefore, if said defendant 
shall, in the event of a denial of his application for said 
writ of error, within five days next after the expiration of 
ten days from the date hereof, appear in the Police Court 
and abide by and perform its judgments in the premises, 
and in the event of the granting of such writ of error he 
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shall appear in the Court of Appeals of the District of Co¬ 
lumbia and prosecute said write of error and abide by and 
perform its judgments in the premises, then this recog¬ 
nizance to be void and of no force. ! 

SOLOMON NATHAN CHESEVOIR. 

MILTON S. KRONHEIM. I 

I 

Dec. 17, A.| D. 1927. 

I certify that the above recognizance was aclinowledged 
in open Court, the 17 day of Dec., A. D. 1927; aiiid that the 
sufficiency of said surety was approved by the i Judges of 
said Police Court. i 

I 

Witness my hand and the seal of said Court, i 

I. ROBERTSON, 

Deputy Clerk, Police Court, District of Columbia, 

21 In the Police Court of the District of Columbia, 17 

day of Dec., A. D. 1927. I 

I 

I 

M. S. Kronheim, being duly sworn, says that he is worth, 
over and above all his debts and liabilities, the suip of Sixty 
Thousand dollars in unincumbered real estate, situated in 
the District of Columbia; that a part of the real property 
so owned by — is described as follows: —, and is worth 
the sum of — dollars; that — owns said property in fee 
simple, free and unincumbered by deed of trust, mortgage, 
judgment, or otherwise; that — is not surety ndr respon¬ 
sible on subsisting bonds in the Police Court or thei Supreme 
Court of the District of Columbia to exceed in the aggre¬ 
gate the value of — unincumbered real estate. ■ 

MILTON S. KRONHEIM. 

Witnesses: ! 


I 

Subscribed and sworn to before me this 17 dayl of Dec., 
A. D. 1927. 

1. ROBERTSON, 

Deputy Clerk Police Court, District of Columbia. 


[Endorsed:] 0. B. No. 77430. Police Court,! District 
of Columbia. Recognizance on writ of error to t|ie Court 
of Appeals, D. C. District of Columbia, the United States, 
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VS. Solomon X. Chcsovoir. JroOO. ^[. S. Kronheim, surety. 
Taken tlie 17 day of Dec., 1927. I. Robertson, Deputy Clerk, 
Police Court, D. C. 


22 United States of America, ss; 

The President of llie United States to the Honorable John 
P. McAIalion, Judg-e of the Police Court of the District 
of Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a ])lea which is in the said 
Police Court, before you, between District of Columbia, 
Plaintiff, and Solomon X. Chesevoir. Defendant, Informa¬ 
tion Xo. 77,420,; a manifest error hath liappened, to the 
great damage of the said Defendant, as by his complaint 
ap|)ears. We being willing that error, if any hath been, 
should be duly corrected, and full and speedy justice done 
to the j)arties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Court 
of A})])eals of the District of Columbia, together with this 
writ, so that you have the same in the said Court of Ap- 
])eals, at Washington, within lb days from the date hereof, 
that the record and ])roceedings aforesaid being inspected, 
the said Court of Ap])eals may cause further to be done 
therein to correct that erroi*, what of right and according 
to the laws and customs of the United States should be 
done. 

Witness the Honorable (Jeorge H. Martin, Chief Justice 
of the said Court of A])])eals, the 21st day of April, in the 

vear of our Lord one thousand nine hundred and twentv- 

* 

eight. 

[Seal Court of Aj)peals, Distinct of Columbia.] 

HEXRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columhia, 

Allowed bv 

JOSIAH A. VAX ORSDEL, 

Associate Justice of the Court of 

Appeals of the District of Columhia, 
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i 

[Endorsed:] Filed April 21, 1928. F. Ai Sebring, 
Clerk Police Ct., D. C. ! 


24 In the Police Court of the District of Colurribia. 

No. 77430. i 


District of Columbia 
vs. 

Solomon Nathan Chesivoir 
Desigiiation of Record. 

1. The Information. 

2. The motion for a new trial. 

3. The order over-ruling the motion for a new trial. 

4. The assignment of errors. I 

5. The Bill of Exceptions. I 

6. This desimiation. | 

BERTRAND EMERSON, 

Attorney for Defendant. 

i 

Service of the above acknowledged tliis 2Gth day of April, 
1928. ^ ! 

EDWARD W. THOMAS, 
Attorney for District of Colywhia. 


25 


[Endorsed:] No. 77430. United States ^s. Solo¬ 
mon N. Chesevoir. Designation of Record. Filed 
April 26, 1928. F. A. Sebring, Clerk Police Court, D. C. 
Bertrand Emerson, Jr., Attorney and Counsellor |at Law, 
406 Fifth Street Northwest, MMshington, D. C. 

I 

26 In the Police Court of the District of Columijia. 

United States of America, i 

District of Columbiaj ss: i, 

I, F. A. Sebring, Clerk of the Police Court of the District 
of Columbia, do hereby certify that the foregoing pages, 
numbered 1 to 19, inclusive, to be true copies of oiriginals 
in cause No. 77430, wherein the District of Colukabia is 

2—4752a i 
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plaintifl and Solomon Xathan Chosevoir defendant, as the 
same remain upon the files and records of said Court. 

In testimony whereof I hereunto subscribe mv name and 

• * 

affix the seal of said Court, the City of 'Washington, in said 
District, this 27th day of April, A. D. 1928. 

[Seal Police'Court of District of Columbia.] 

F. A. SEBRING, 

Clerk Police Court, Disf, of Columbia. 

Endorsed on cover: District of Columbia Police Court. 
No. 4752. Solomon Xathan Chesevoir, ])laintiff in error, 
vs. District of Columbia, ('ourt of Appeals, District of 
Columbia. Filed Apr. 27, 1928. Henry W. Hodges, Clerk. 


( 1511 ) 
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IN THE 

CUnurt of Apppala of % 
Statrirt of CHolumbia 


April Term, 1928 


No. 4752 


Solomon Nathan Chesevoib 
Plaintiff in Error 


District of Columbia 1 

i 


BRIEF FOR PLAINTIFF IN ERROR | 

I 


STATEMENT OF THE CASE I 

I 

1 

The plaintiff in error was tried in the Police Court of 
the District of Columbia upon an information changing 
that on the first day of June, 1927, on L Street North- 


I 


I 


1 








west, in the District of Columbia, he “did then and 
there operate a certain motor vehicle . . . during 
the period for which his operator’s permit to drive a 
motor vehicle . . . had been revoked and suspend¬ 
ed .. . said permit not having been restored.” 


At the trial HUBERT H. HOPE, a member of the 
Metropolitan Police Department, testified that he had 
obtained from the files of the Director of Traffic an 
order revoking the operator’s permit of Solomon Na¬ 
than Chesevoir, which order of revocation was re¬ 
ceived in evidence. 

PERRY DP^NEALL, a member of the Metropolitan 
Police Department, testified that he served upon the 
defendant the original of the order of revocation re¬ 
ferred to. 

GEORGE C. DEYOE, a member of the Metropolitan 
Police Department, then testified that he pursued the 
defendant while the defendant was operating an au¬ 
tomobile in the District of Columbia over certain 
streets, where the defendant was finally arrested. 


On cross examination the witness was asked if he 
had told the jury everything that occurred, which 
question was objected to and objection sustained by 
the Court, and exception noted by counsel by the de¬ 
fendant. He was further asked, 

“What, if anything, occurred, so far as firing 
a revolver is concerned?” 
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(referring to the period of time the officer had testified 
he pursued the defendant). The objection to this ques¬ 
tion made by the Corporation Counsel, was sustained 
and objection to a question asking whether or not any 
shots were fired from the time the witness first saw 
the automobile until the car came to a stop was sus¬ 
tained. 

i 

Counsel for the prosecution then rested its dase as 
did the defendant. I 

I 

I 

i 

i 

During the argument of counsel for the defendant 
counsel stated to the jury that there was no evidence 

in the case that, | 

1 

I 

“the said operator’s permit having befen re¬ 
voked and suspended on the 6th day of' June, 
1925, said permit not having been restored,’;’ 

i 

and that, therefore, the verdict of the jury mijist be 
one of ‘not guilty’, because the Government had failed 

I 

to prove its case. j 

1 

i 

The Court thereupon stated that it was not neces¬ 
sary' for the Government to prove that the defendant’s 
permit had not been restored, to which exception was 
taken by counsel for the defendant. In his charge to 
the Jury, the Court stated, 

I 

I 

i 

“if the Government establishes to your satisfac¬ 
tion, beyond a reasonable doubt, that prior ^o the 
6th day of June, 1927, his x>ermit had bee;n re- 

I 
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yoked, then it remains revoked unless there is 
some evidence to show you it has been restored/’ 

The Court later on in his charge stated, 

“and if his permit had been revoked and he was 
driving the car on this date, and you are satis¬ 
fied with this, beyond a reasonable doubt, then 
you must bring in a verdict of ‘guilty’.” 

Exception was taken to the charge of the Court in 
this respect. 

> 

The defendant was convicted and subsequently sen¬ 
tenced to serve a term of sixty days in jail, from which 
he appeals. 


ASSIGNMENT OF ERRORS 

II 

The Court erred in refusing to permit counsel for 
defendant to cross-examine witness Deyoe as to what 
occurred at the time of the alleged offense. 

Ill, IV, and V 

The Court erred in stating to the jury; (III) that 
it was not necessary to prove the defendant’s permit 
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had not been restored; (IV) in refusing to direct a 
verdict of ‘not guilty’ on this ground; and :(V) in 
charging the jury that it was not necessary for the 
prosecution to prove that at the time of the commis¬ 
sion of the alleged offense, the permit of the defendant 
to drive had not been restored. 


ARGUMENT 


II 


The witness Deyoe, in testifying to what he saw, 
which resulted in the defendant’s being plaOed on 
trial, was asked, if he had told everything that oc¬ 
curred, and was not permitted to answer the question. 
Again he was asked whether or not anything occured 
so far as firing a revolver was concerned. Hfe had 
been permitted to testify, prior to this questionj being 
asked on cross-examination, as to the pursuit |which 
resulted in the arrest of the defendant. It was during 

I 

this time it was charged the defendant was operating 
an automobile, and anything which occurred during 
this period of time was part of the res gestae'; and, 
being part of the res gestae^ was the proper subject of 

cross-examination. : 

i 

\ 

\ 

The object of cross-examination, it is submitted, is 
to weaken or disprove the evidence given on dii’Gct 
examination. Under the circumstances of thisi case, 
the failure of the witness to testify that shotp had 
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been fired by him, if such was the fact, would indicate 
that there was some motive for him not so testifying. 
The questions were directed to specific matters con¬ 
cerning which he had been interrogated on direct ex¬ 
amination. 


Ill, IV and V 


As we view it, under the information hied in this 
case, it was necessary for the prosecution to prove 
that the defendant, on the day charged, drove an auto¬ 
mobile; that it was during the period for which his 
permit had been revoked; and, that said permit had 
not been restored. 


The evidence was entirely silent as to whether or 
not, subsequent to the revocation of defendant’s per¬ 
mit, it had been restored. 


Undeniably, the Director of Traffic in this jurisdic¬ 
tion does have the right to restore, as well as revoke 
a permit. This allegation, therefore, was one of the 
essential averments contained in the information; 
and, being one of the essential averments alleging one 
of the essential elements of the crime, the duty was on 
the prosecution, not only to allege it, but to prove it 
as alleged. 
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State of Mo.y respondent, vs. Moses Hirschl appeU 
hint, 4r) Mo. 429. | 


Facts: The appellant was indicted, under tjie first 
section of the statute concerning pedlars, for | selling 
goods, wares, and merchandise, not the growth, pro¬ 
duce or manufacture of this State, without a I license 
(2 Wagn. Stat. 979, Sec. 1). On the trial, the! prose¬ 
cution gave evidence proving the acts of selling and 
going from place to place, but no evidence wa$ intro¬ 
duced to establish the character of the goods sold. 
The trial was before the Court without a jury, and the 
appellant asked an instruction that, before the Court 
could find him guilty, it must believe from the evidence 
that he dealt as a pedlar without a license ini selling 
goods, wares and merchandise which were not the 
growth, produce or manufacture of this State. The 
Court refused this instruction and found the | defen- 
dant guilty. The only question is, on which side was 
the burden of proof cast? The general rule is fimiliar 
to all—that the burden of proof is on the party hold¬ 
ing the affirmative; but to this rule there are some ex¬ 
ceptions. i 


Decision: In these and like cases full and jilenary 
proof on the part of the affirmant could hardly I be ex¬ 
pected, but still it would be necessary for the! party 
alleging the violation, in seeking the benefits ior the 
penalty of the statute, to make out a prima facie case 
by some accompanying evidence of the fact consti¬ 
tuting the offense. I think that, therefore, the instruc¬ 
tion should have been given: and, because the same 
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was refused, the judgment will be reversed and the 
cause remanded. 


James I). Covycrs, plaintiff in error, vs. State of 
Georgia, defendant in error; 50 Ga. 103. 

Facts: Conyers was placed on trial charged with 
the offense of allowing a minor to play billiards on a 
table controlled by him without the consent of his 
parent or guardian. He pleaded not guilty, but the 
jury found the contrary. AVhereupon he ruled for a 
new trial, because the Court refused to charge the 
jury “that the State must show, in addition to the act 
of playing by a minor, that the defendant did not have 
the consent of the parent or guardian. Motion was 
overruled, and defendant excepted. The question is 
whether motion should have been granted. 

Decision: The case at Bar, we think, comes within 
the general rule. The consent of the parent is not re¬ 
quired by the statute to be in writing, and does not 
therefore, as in the case of license to sell, lie peculiarly 
within the knowledge of the defendant; that the con¬ 
sent was not given is as well known to the parent or 
guardian as it is to the defendant. AVe are, for these 
rc^asons, of the opinion that the conviction was wrong 
under the proof. There was no evidence of the want 
of consent, and this was a material ingredient in the 
offense charged. In criminal cases the burden of 
showing all the facts necessary to make out the defen¬ 
dant’s guilt is upon the State. Judgment reversed. 


8 


I 


State of Kansas vs, Carl KuhnJce, 26 Kansasj405. 

I 

I 

Facts: In this case, the defendant was charged 
with the offense of selling liquor without a license. 
The defendant pleaded not guilty to this coihplaint. 
A trial was had before the Court and the jury, and at 
such trial the defendant, bv his counsel, admitted to 
selling intoxicating liquor at the time and; place 
charged in the complaint, and upon such condition the 
State, by its Attorneys, rested its case. The jury 
found the defendant guilty, as charged in th0 com¬ 
plaint. The defendant made a motion for a new trial, 
which motion was overruled. A\Tiereupon the j Court 
rendered judgment in favor of the State, and against 

the defendant. Defendant now appeals to this pourt. 

1 

» 

I 

I 

The first question arising in the case is: upon iwhom 
rested the burden of proof with regard to the license? 
The Court below decided that it rested upon the defen¬ 
dant to show that he had a valid license, while the de- 
fendant claimed that it rested upon the State to; show 
that he did not have a license. Decision: We jthere- 
fore think that the Court below erred when i\ held 
that the defendant should be presumed to be guilty 
of selling intoxicating liquor, in violation of law,; when 
he admitted that he sold the intoxicating liquor for 
which he was then being prosecuted. This is sufficient 
to require a reversal of the judgment of the Court be¬ 
low. But, before closing this opinion, perhaps it 
would be proper to say that when a license is issued 
by public tribunal, which has authority under certain 
circumstances to issue such licenses, the license should 
be presumed to be issued in accordance with law, and 
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to be valid; therefore where a license has been issued 
by a public tribunal, and it is claimed that the license 
is invalid, it devolves upon the person claiming the 
same to show the invaliditv of such license. We there- 
fore think that the Court below also erred in requiring 
the defendant to show that his license was valid. If 
the prosecution claim that the license was invalid, it 
d(?volved on the prosecution to show its invalidity. 

Where the knowledge of the existence, or non-ex¬ 
istence of a license, and the proof that such existence 
or non-existence can be obtained as easily by the pros¬ 
ecution as bv the defense, it should certainly devolve 
upon the prosecution to produce such proof whenever 
the non-existence of the license is essentiallv neces- 
sary to the case of the prosecution. This view of the 
question, we think, is in accordance with the later and 
better reasoned decisions. 

(Citing the case of State vs Hirsch, 4r) Mo. 429; and 
others). The judgment of the Court below will be re¬ 
versed, and cause remanded. 


Ilcpier vs. The State, 08 Wisconsin 4(). 

Facts: The defendant was charged with the offense 
of selling intoxicating liquors in quantities of less 
than one gallon, without first having obtained a license 
therefor. He was tried and convicted. One of the 
questions was, whether or not, on a trial for selling 
liquor without a license, the burden of proof is upon 
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the prosecution to show, at least by presumptive evi¬ 
dence, that the defendant had no license. 

i 

I 

Opinion: When the non-existence of the licejise is 
averred in the indictment, and is essential to the case 
of the prosecution, it is proper, if we follow the rule 
already announced, to hold that non-license mpst be 
proved by the party to whose case such proof | is es¬ 
sential. 

! 

i 

I 

In Comm, vs Thurlow, 24 Pick. 374, Chief jjustice 
Shaw, in a case like the present, said: ‘‘the County 
Commissioners have a clerk, and are required liy law 
to keep a record or memorandum in writing of their 
acts, including the granting of licenses. This j proof 
is equally accessible to both parties. The negative 
averment can be proved with great facility, and there¬ 
fore, in comformity to the general rule, the prosecutor 
ought to produce it before he is entitled to ask a jury 
to convict the party accused.’^ Judgment of |lower 
Court reversed. 


Ferguson vs. Go,; 08 Southeastern Reporter 57. 

i 

j 

Facts: The defendant was convicted of the offense 
of shooting on a public highway. Plaintiff in; error 
contends that it is necessary for the State to prove all 
of the material allegations before the jury woijild be 
authorized to convict, and insists that the State failed 
in this case to establish his guilt, because, under jpenal 
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Code, 1895, Sec. 508, guilt is not established by prov¬ 
ing alone that the defendant shot on a public highway 
between dark and daylight, but it is also incumbent 
upon the State to prove to the jury beyond a reasonable 
doubt that i the shooting was done wilfully and wan¬ 
tonly, and not in self defense, nor on the premises of 
the defendant. 


Opinion: We willingly agree that the contention 
of the plaintiff in error is sound and it is sustained by 
authority. In construing the section now under con¬ 
sideration, the Supreme Court has expressly held that 
as it is not an offense to shoot on or near a public 
highway, where it is done in defense of person or 
property, or on one’s own premises, it is incumbent 
upon the State* to negative each one of these things by 
proof, in order to make out the offense. 

So we think that the position assumed by the plain¬ 
tiff in error is correct as a matter of law. 


State rs. Connor; 142 North Carolina 700. 

Facts: In this case the indictment charged the de¬ 
fendant with criminal elopement, and he was found 
guilty. Defendant appealed. 

The statute under which the conviction was had is 
as follows: 

“If any male person shall abduct or elope with 
the wife of another, he shall be guilty of a felony; 
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provided the woman, since her marriage, hds been 
an innocent and virtuous woman; and provided 

I 

no conviction shall be had upon the unsupiported 
testimonv of anv such married vroman.’’ i 

i 

I 

I 

i 

I 

Defendant, by exceptions properly noted, assigns 
for error: 


1 . That the Judge erred in charging the jury that 
the burden w’as on the defendant to prove that the 
‘w’oman in the case’ was neither innocent nor virtuous. 


Court: “The general rule most undoubtedly 
is, that the truth of every averment, whetiher it 
be affirmative or negative, wffiich is necessary to 
constitute the offense charged, must be estab¬ 
lished by the prosecutor. The rule itself is but 
another form of stating the proposition that 
every man charged with a criminal violation of 
the law is presumed to be innocent until shown to 
be guilty, and it is founded, it is said, upon prin¬ 
ciples of natural justice; and so forcibly has it 
commended itself, by its wisdom and hunianity 
to the consideration of this Court, that it has 
never felt willing, whatever circumstances o^ diffi¬ 
culty might attend any given case, to disre¬ 
gard it.” i 


New trial granted. I 

I 


j 


I 


i 
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In conclusion, it is respectfully submitted to this 
Honorable Court, that because of the errors pointed 
out, the judgment of the lower court should be re¬ 
versed. 


Bertrand Emerson, Jr., 
Joseph D. Kelly, 

Attorney for Plaintiff in Error. 
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